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▪ Non-public forums

▪ Limited public forums

▪ Public forums





1. Scary Stories by Alvin Schwartz

2. The Adventures of Huckleberry Finn by 

Mark Twain

3. Of Mice and Men by John Steinbeck

4. The Catcher in the Rye by J.D. Salinger

5. A Wrinkle in Time by Madeleine L’Engle

6. The Outsiders by S.E. Hinton

7. To Kill a Mockingbird by Harper Lee

8. Lord of the Flies by William Golding

9. Where’s Waldo? By Martin Hanford

10. The Adventures of Tom Sawyer by    

Mark Twain



1. Harry Potter by J.K. Rowling

2. The Perks of Being a Wallflower by 
Stephen Chbosky

3. Captain Underpants by Dav Pilkey

4. Gossip Girl by Cecily von Ziegsar

5. Bridge to Terabithia by Katherine 
Peterson

6. The Giver by Lois Lowry

7. It’s Perfectly Normal by Robie Harris

8. The Color Purple by Alice Walker

9. Fallen Angels by Walter Dean Meyers

10. I know Why the Caged Bird Sings by 
Maya Angelou



1. Absolutely Tue Diary of a Part-Time 
Indian by Sherman Alexie

2. Thirteen Reasons Why by Jay Asher

3. Fifty Shades of Grey by E.L. James

4. The Kite Runner by Toni Morrison

5. Hunger Games by Suzanne Collins

6. Two Boys Kissing by David Levithan

7. Sex in a Funny Word by Cory 
Silverberg

8. Nineteen Minutes by Jodi Picoult

9. A Child Called “It” by Dave Pelzer

10. The Handmaid’s Tale by Margaret 
Atwood



1. Gender Queer by Maia Kobabe

2. Lawn Boy by Jonathan Evison

3. All Boys Aren’t Blue by George M. 
Johnson

4. Out of Darkness by Ashley Hope Perez

5. The Hate U Give by Angie Thomas

6. Absolutely True Diary of a Part-Time 
Indian by Sherman Alexie

7. Me and Earl and the Dying Girl by Jesse 
Andrews

8. The Bluest Eye by Toni Morrison

9. This Book is Gay by Juno Dawson

10. Beyond Magenta by Susan Kuklin





BETWEEN JULY 2021-
MARCH 2022, 1,586 BOOK 
BANS WERE ENACTED IN 
26 STATES…

MOST BOOK BANS? 
TEXAS.



OF THE 1,586 BOOKS:

184 WERE BANNED FROM 
LIBRARIES & CLASSROOMS

197 WERE BANNED FROM 
LIBRARIES

474 WERE BANNED FROM 
CLASSROOMS



OF THE 1,586 BOOKS:

41% BANNED BOOKS 
WITH LGBTQ+ 
CHARACTERS & THEMES

33% BANNED BOOKS 
WITH PROTAGONISTS OR 
CHARACTERS OF COLOR



IN A NATIONAL POLL, 84% OF 
PARENTS & COMMUNITY 
MEMBERS VOTED THAT THEY 
TRUST THE OPINIONS OF 
TEACHERS REGARDING WHAT 
SHOULD BE TAUGHT IN SCHOOL





• In October 2021, Texas State Rep. Matt 
Krause compiles list of questionable 
books

• In January 2022, Virginia Gov. Glenn 
Youngkin argues parents should have 
more say over their children’s education 
than teachers

• In April & May 2022, House of 
Representatives addresses increase in 
book challenges



WHAT HAPPENS WHEN 
BOOKS ARE BANNED?

▪ Viewpoint Discrimination

▪ Effects on Children’s Development

▪ Susceptibility to Fake News

▪ Seeking Information from 
Potentially Less Reliable Private 
Sources (i.e. Reddit)





BEGINNING IN 1982, EVERY 
YEAR A BANNED BOOKS 
WEEK IS HELD IN THE U.S.

SPONSORED BY A COALITION 
OF ORGANIZATIONS 
DEDICATED TO FREE 
EXPRESSION 





• Fighting words

• Incitements of violence

• True threats

• Obscenity

• Child pornography









• 1982: Board of Educ., Island Trees 

Union Free Sch. Dist. No. 26 v. Pico

• 1995:Case v. Unified School District 

No. 233

• 2003:Counts v. Cedarville School 

District

• 2009:ACLU of Florida, Inc. v. Miami-

Dade County School Board







Mary is a 6th grader who loves to read in her free time. One
day after school, Mary goes to the school library to check
out a book. Mary spends a few minutes scanning the
shelves when she stumbles upon a colorful book titled, “It’s
Perfectly Normal.” Drawn to the bright blue cover, Mary
brings the book home. After dinner, Mary begins reading
the book on the floor of the living room. While turning down
the television, Mary’s mother looks over her shoulder and
sees a cartoon illustration depicting masturbation. The next
day, Mary’s mother immediately challenges the book as
obscene and inappropriate for children. The school
delegates a committee to review the book to determine if it
should be removed from the school library. After carefully
reviewing the book, the committee determines that there
are multiple cartoon illustrations that are sexual in nature
(but do not contain nudity), as well as several other cartoon
illustrations that depict human nudity and anatomy. Do you
ban the book?





1. Have a policy – See MSBA Policy 606

2. Put all book challenges in writing

3. Keep the challenger’s request confidential

4. READ THE ENTIRE BOOK

5. Do not comment on books at a board meeting

6. Appoint a committee

7. Put the committee’s decision in writing

8. Develop an appeal process

9. Consider offering alternative options if a book 

is a part of school curriculum

10. Err on the side of free speech



QUESTIONS?



 

 
NOTE:  The purpose of this presentation, and the accompanying materials, is to inform you of interesting 
and important legal developments. While current as of the date of presentation, the information given 
today may be superseded by court decisions and legislative amendments. We cannot render legal advice 
without an awareness and analysis of the facts of a particular situation. If you have questions about the 
application of concepts discussed in the presentation or addressed in this outline, you should consult 
your legal counsel.  ©2022 Ratwik, Roszak & Maloney, P.A. 
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CENSORSHIP UNDER THE FIRST AMENDMENT 
 
I. CENSORSHIP 
 

A. Generally 
 
1. The First Amendment of the U.S. Constitution protects the right to 

free speech, providing that “Congress shall make no law . . . abridging 
the freedom of speech, or of the press; or the right of the people 
peaceably to assembly, and to petition the Government for a redress 
of grievances.” The Minnesota Constitution likewise guarantees that 
“all persons may freely speak, write, and publish their sentiments on 
all subjects . . .” Minn. Const. Art. I, Sec. 3. 
 

2. Censorship is defined as “the institution, system, or practice of 
censoring.” Merriam-Webster. 
 

3. Within the context of the First Amendment, censorship is the 
government’s restriction on free speech. This extends to written 
materials such as books. 

 
4. Today we will discuss how book challenges and book bans implicate 

the First Amendment rights of students and families in the classroom 
and school libraries. 

 
B. Types of Forums 
 

For purposes of determining an individual’s right to free speech, forums are 
divided into three categories: (1) the public forum, (2) the non-public forum, 
and (3) the limited public forum. See Bowman v. White, 444 F.3d 967, 975-
77 (8th Cir. 2006).  

 
1. Non-public forums. Public school property traditionally is not 

considered to be a public forum as long as it has not been designated 
as public by the school. See Bowman at 976. Schools have the greatest 
power to restrict speech where the forum is non-public. Examples of 
non-public forums in a school include administrative offices, 
classrooms, school hallways and auditoriums when school is in 
session.  
 

2. Limited public forums. A limited public forum in a school will be 
created where a governmental agency opens a space to allow 
discussion. Perry Educ. Assoc. v. Perry Local Educ. Assoc., 460 U.S. 
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37, 103 S.Ct. 948 (1983). A limited public forum arises “where the 
government opens a non-public forum but limits the expressive 
activity to certain kinds of speakers or to the discussion of certain 
subjects.” Bowman, 444 F.3d at 976. Public schools are not obligated 
to create a limited public forum. Schools may restrict a limited public 
forum to certain topics or groups as long as it is doing so to maintain 
the parameters it has set for the limited public forum. See Rosenberger 
v. Rector and Visitors of Univ. Va., 515 U.S. 819, 829, 115 S.Ct. 2510 
(1995). A school may not, however, exclude expression on a certain 
topic that is within the parameters of the established limited public 
forum simply because that speech is coming from a particular 
viewpoint. Examples of limited public forums within a school are 
meeting rooms, auditoriums or stadiums where the public is invited 
and certain speech on certain topics are allowed.  
 

3. Public forums. A public forum is a place that is historically associated 
with free exercise of expressive activities, such as public streets, 
sidewalks, and parks. Bowman, 444 F.3d at 975. A school’s ability to 
restrict speech is most limited in this type of forum. Locations that 
generally are considered to be public forums are public streets and 
sidewalks that surround the school campus but are not on the school 
campus. 

 
Traditionally, school classrooms are non-public forums. However, a public school 
library, a space typically quasi-open to the public, promotes open discussion and 
new perspectives. Thus, a school library is typically considered a limited public 
forum. A non-public forum and limited public forum have different rules for 
restrictions on free speech. 

 
AN INCREASING TREND IN BOOK CHALLENGES: THE FACTS 

 
A. Book Challenges by Decade  

 
1. 1990-1999: 10 Popular Books Challenged are listed below. The 

interesting trends with these books are rebellion and race. 
 

a. Scary Stories by Alvin Schwartz 
b. The Adventures of Huckleberry Finn by Mark Twain 
c. Of Mice and Men by John Steinbeck 
d. The Catcher in the Rye by J.D. Salinger 
e. A Wrinkle in Time by Madeleine L’Engle 
f. The Outsiders by S.E. Hinton 
g. To Kill a Mockingbird by Harper Lee 



 

 4 

h. Lord of the Flies by William Golding 
i. Where’s Waldo? By Martin Hanford 
j. The Adventures of Tom Sawyer by Mark Twain 

 
2. 2000-2009: 10 Popular Books Challenged are listed below. The 

interesting trends with these books are witchcraft, fantasy, and sex. Keep 
in mind many of the books from the 1990-1999 were still being 
challenged including Catcher in the Rye and To Kill a Mockingbird. 
 

a. Harry Potter by J.K. Rowling 
b. The Perks of Being a Wallflower by Stephen Chbosky 
c. Captain Underpants by Dav Pilkey 
d. Gossip Girl by Cecily von Ziegsar 
e. Bridge to Terabithia by Katherine Peterson 
f. The Giver by Lois Lowry 
g. It’s Perfectly Normal by Robie Harris 
h. The Color Purple by Alice Walker 
i. Fallen Angels by Walter Dean Meyers 
j. I know Why the Caged Bird Sings by Maya Angelou 

 
3. 2010-2019: 10 Popular Books Challenged are listed below. The 

interesting trends with these books are sexual orientation and sex. As 
previously stated, many of the books were still being challenged 
including It’s Perfectly Normal and To Kill a Mockingbird. 
 

a. Absolutely Tue Diary of a Part-Time Indian by Sherman Alexie 
b. Thirteen Reasons Why by Jay Asher 
c. Fifty Shades of Grey by E.L. James 
d. The Kite Runner by Toni Morrison 
e. Hunger Games by Suzanne Collins 
f. Two Boys Kissing by David Levithan 
g. Sex in a Funny Word by Cory Silverberg 
h. Nineteen Minutes by Jodi Picoult 
i. A Child Called “It” by Dave Pelzer 
j. The Handmaid’s Tale by Margaret Atwood 

 
https://www.ala.org/advocacy/bbooks/frequentlychallengedbooks/top100  

 
B. Most Challenged Books in 2021 (2022 has not yet been revealed) 

 
1. So where are we now? Below is a list of the most challenged books in 

2021: 
 

https://www.ala.org/advocacy/bbooks/frequentlychallengedbooks/top100
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a. Gender Queer by Maia Kobabe 
b. Lawn Boy by Jonathan Evison 
c. All Boys Aren’t Blue by George M. Johnson 
d. Out of Darkness by Ashley Hope Perez 
e. The Hate U Give by Angie Thomas 
f. Absolutely True Diary of a Part-Time Indian by Sherman Alexie 
g. Me and Earl and the Dying Girl by Jesse Andrews 
h. The Bluest Eye by Toni Morrison 
i. This Book is Gay by Juno Dawson 
j. Beyond Magenta by Susan Kuklin 

 
https://www.ala.org/advocacy/bbooks/frequentlychallengedbooks/top10  

 
C. Record High Book Challenges 

 
Between July 2021 and March 2022, 1,586 book bans were enacted in 86 
districts across 26 states, affecting 1,145 book titles from school libraries and 
classrooms that serve roughly 2 million students. 
 

D. What demographics are we seeing in these challenges? 
 
1. The state with the most bans was Texas with 801. https://pen.org/banned-

in-the-usa/#trends.  
 

2. Of the 1,586 banned books, 184 were banned from libraries and 
classrooms, 197 were banned in libraries, 474 were banned in classrooms, 
and 731 were pending investigation at the time to study was completed. 
Id. 

 
3. Of the 1,586 banned books, 41% banned books had LGBTQ+ characters 

or themes and 33% had protagonists or characters of color. Id. 
 

4. Despite this trend, in a national poll conducted by National Education 
Association, 84% of parents and community members voted they trust 
the opinions of teachers on what should be taught in schools. 
https://www.nea.org/advocating-for-change/new-from-nea/voters-and-
parents-trust-teachers-new-poll-finds.  

 
E. Politics and Censorship 

 
As with many issues in modern society, politics have played a role in 
censorship of free speech and book challenges. 

https://www.ala.org/advocacy/bbooks/frequentlychallengedbooks/top10
https://pen.org/banned-in-the-usa/#trends
https://pen.org/banned-in-the-usa/#trends
https://www.nea.org/advocating-for-change/new-from-nea/voters-and-parents-trust-teachers-new-poll-finds
https://www.nea.org/advocating-for-change/new-from-nea/voters-and-parents-trust-teachers-new-poll-finds
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1. In October 2021, Texas State Representative Matt Krause compiled a list 

of questionable books in school libraries. Mr. Krause stated the list 
included books that “might make students feel discomfort, guilt, anguish, 
or any other form of psychological distress because of their race or sex.” 
On his list were books titled Pink is a Girl Color and Other Silly Things 
People Say by Stacy Drageset and How Prevalent is Racism in Society? 
By Peggy J. Parks. https://www.npr.org/2021/10/28/1050013664/texas-
lawmaker-matt-krause-launches-inquiry-into-850-books  
 

2. In January 2022, Virginia Governor Glenn Youngkin argued that parents 
should have more say in their children’s education than teachers. Thus, 
he has raised issues with several books in the school setting, including 
Beloved by Toni Morrison.  
https://www.michigandaily.com/opinion/gov-youngkins-push-for-
parents-rights-opposes-the-interests-of-children/  

 
3. In April and May 2022, two hearings were held by House of 

Representatives’ House Oversight and Reform Committee’s 
Subcommittee on Civil Rights and Civil Liberties discussing the increase 
in book bans across the country. In September 2022, a resolution was 
announced acknowledging the central role books play in democratic and 
civil discourse and urging Congress to denounce the illegitimate 
processes being used to ban books in K-12 classrooms, universities, 
prisons, and libraries. To date, n legislative action has been taken in 
response to the large increase in book bans. 
https://oversight.house.gov/news/press-releases/chairman-raskin-
senator-schatz-introduce-bicameral-resolution-recognizing-banned  

 
F. What happens when books are censored/banned? 

 
1. Viewpoint discrimination 

 
2. Effects on children’s development 

 
3. Susceptibility to Fake News 

 
4. Seeking Information from Potentially Less Reliable Private Sources such 

as Youtube, Tik Tok, Facebook, Twitter, Reddit, etc. 
 

G. What are we seeing in response to banned books? 
 

https://www.npr.org/2021/10/28/1050013664/texas-lawmaker-matt-krause-launches-inquiry-into-850-books
https://www.npr.org/2021/10/28/1050013664/texas-lawmaker-matt-krause-launches-inquiry-into-850-books
https://www.michigandaily.com/opinion/gov-youngkins-push-for-parents-rights-opposes-the-interests-of-children/
https://www.michigandaily.com/opinion/gov-youngkins-push-for-parents-rights-opposes-the-interests-of-children/
https://oversight.house.gov/news/press-releases/chairman-raskin-senator-schatz-introduce-bicameral-resolution-recognizing-banned
https://oversight.house.gov/news/press-releases/chairman-raskin-senator-schatz-introduce-bicameral-resolution-recognizing-banned
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1. Want to know the fastest way to get your book on the NY Times Best 
Sellers List? Ban it. Banned books are becoming extremely popular 
because society, including students, always want to eat the forbidden 
fruit. 
 

2. Beginning in 1982, every year a Banned Books Week is held in the U.S. 
Last year, Banned Books Week was held September 18-24, 2022.  
Banned Books Week is the annual celebration of the freedom to read. The 
event is sponsored by a coalition of organizations dedicated to free 
expression, including American Booksellers for Free Expression, 
American Library Association, and many more.  
https://www.nea.org/advocating-for-change/new-from-nea/its-banned-
books-week-celebrate-freedom-read  

 
 

THE CASE LAW 
 

The government is prohibited in all instances, however, from excluding speech simply 
because it does not like the speech itself. It cannot engage in what is called “viewpoint 
discrimination.” 
 
I. Types of Unprotected Speech 

 
Some categories of speech have been deemed unworthy of the First Amendment’s 
protection including: fighting words, incitements to violence, true threats, 
obscenity, and child pornography. The government can ban speech that falls into 
these categories in various situations. Many book challenges have been made on the 
basis that the book’s contents are obscene and therefore not protected speech. 
 
A. Obscenity.  The U.S. Supreme Court famously set forth the following three-

part definition in Miller v. California, 413 U.S. 15 (1973): 1) whether the 
work, taken as a whole, appeals to the “prurient interest in sex”; 2) “whether 
the work depicts or describes, in a patently offensive way, sexual conduct 
specifically defined by the applicable state law”; and 3) whether the work, 
taken as a whole, “lacks serious literary, artistic, political, or scientific 
value.” It is noteworthy that the State of Minnesota has adopted this same 
definition of “obscene” in the state laws criminalizing obscene materials and 
performances. 
 

B. Child Pornography.  The U.S. Supreme Court has also expressly recognized 
child pornography as another category of unprotected speech.  See New York 
v. Ferber, 458 U.S. 747 (1982). Minnesota law defines child pornography as: 
(1) an original or reproduction of a picture, film, photograph, negative, slide, 

https://www.nea.org/advocating-for-change/new-from-nea/its-banned-books-week-celebrate-freedom-read
https://www.nea.org/advocating-for-change/new-from-nea/its-banned-books-week-celebrate-freedom-read
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videotape, videodisc, or drawing of a sexual performance involving a minor; 
or (2) an visual depiction, including any photograph, film, video, picture, 
drawing, negative, slide, or computer-generated image or picture, whether 
made or produced by electronic, mechanical, or other means that: (i) uses a 
minor to depict actual or simulated sexual conduct; (ii) has been created, 
adapted, or modified to appear that an identifiable minor is engaging in 
sexual conduct; or (iii) is advertised, promoted, presented, described, or 
distributed in such a manner that conveys an impression that the material is 
or contains a visual depiction of a minor engaging in sexual conduct.  See 
Minn. Stat. § 617.246, subd. 1(f).   

 
II. Challenging Books in a Non-Public Forum: School Curriculum 

 
As previously stated, school classrooms are considered non-public forums. There is 
no guiding case law addressing removing books from school curriculum. Most 
courts have determined that school officials have a broad degree of control over the 
curriculum or other publications under their control. See e.g., Hazelwood Sch. Dist. 
v. Kuhlmeier, 484 U.S. 260 (1988) (“high school principal's decision to excise two 
pages from student newspaper, on ground that articles unfairly impinged on privacy 
rights of pregnant students and others, did not violate students' speech rights”); 
Virgil v. Sch. Bd. of Columbia Cnty., Fla., 862 F.2d 1517 (11th Cir. 1989) (a school 
board's removal of certain classics of western literature from curriculum on basis of 
sexuality and vulgarity contained in works was not unconstitutional but an action 
that was reasonably related to a stated legitimate concern in light of age of students 
and fact that disputed materials were not banned from school altogether). 
 
A. Although schools have broad discretion over curriculum, it must still comply 

with the other provisions of the First Amendment. For example, a public 
school cannot violate the Establishment Clause with respect to religion in 
curriculum.  

 
B. Examples: 

 
1. Offensive Content. A group of parents raised concern about a short 

story called “The Lottery” that was being shown in school. In the short 
film, one scene included a group of citizens randomly selecting a 
person to be stoned to death. The school board chose to remove the 
film from its curriculum. Students within junior and senior high 
schools brought action to compel school district to reinstate film 
version of short story. The court held the School board's decision to 
remove the film violated students' First Amendment rights. The court 
further held the board had not removed the films because they 
contained scenes of violence or distorted the short story, but rather,  it 
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was removed because majority of the board considered the film’s 
ideological and religious themes to be offensive. Pratt v. Indep. Sch. 
Dist. No. 831, Forest Lake, Minn., 670 F.2d 771 (8th Cir. 1982). 
 

2. Textbooks. An author and high school student challenged the Texas 
State Board of Education’s refusal to select the author’s 
environmental science textbook in its curriculum. The textbook’s 
premise was the economy was the cause of environmental issues. In 
deciding not to select the textbook, many board members commented 
the book contained “false premises,” “the root cause of environmental 
problems is economic growth is simply wrong,” and “the oil industry 
should be consulted.” The court held the Board did not violate 
student's First Amendment speech rights when it declined to use the 
textbook because there were no facts which demonstrated that the 
Board's decision was motivated by narrowly partisan or political 
considerations. Chiras v. Miller, 432 F.3d 606 (5th Cir. 2005). 

 
III. Challenging Books in Limited Public Forums: School Libraries 

 
“The First Amendment rights of students may be directly and sharply implicated by 
the removal of books from the shelves of a school library.” Bd. of Educ., Island 
Trees Union Free Sch. Dist. No. 26 v. Pico, 457 U.S. 853, 869, 102 S. Ct. 2799, 
2809, 73 L. Ed. 2d 435 (1982). The Court has previously held that school officials 
could not remove books from the library because they disagreed with the ideas in 
the books. Id., see also see also Virginia State Bd. of Educ. v. Barnette, 319 U.S. 
624, 642 (1943) (opining that local school boards may not remove books from 
school library shelves [and its curriculum] simply because they dislike the ideas 
contained in those books and seek by their removal to “prescribe what shall be 
orthodox in politics, nationalism, religion, or other matters of opinion.”). 
 
A. The History of Book Challenge Cases 

 
1. 1982: Bd. of Educ., Island Trees Union Free Sch. Dist. No. 26 v. Pico, 

457 U.S. 853 (1982).   
 

The only U.S. Supreme Court case to rule on book challenges in school 
libraries is Bd. of Educ., Island Trees Union Free Sch. Dist. No. 26 v. Pico.  
In Pico, the dispute arose when a group of parents objected at a conference 
to a list of nine books made available to their children in a New York 
public school district's libraries. These books were described by the group 
of parents as “anti-American” and “anti-Christian.” The School Board 
appointed a committee consisting of four parents and four staff members 
to read the challenged books and to make a recommendation as to whether 
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the books should be retained. The committee ultimately recommended the 
removal of five books and limited access to another book. The Court held 
the school district was not permitted to restrict the availability of books 
based solely upon the school board’s disagreement with the ideas or 
content set forth in the material. The Court took issue with the 
committee’s statements that the removal of the book was “against their 
personal values, morals, and tastes.” Pico produced a straightforward 
rule: school boards may not remove library books “simply because 
they dislike the ideas contained in those books and seek by their 
removal to ‘prescribe what shall be orthodox in politics, nationalism, 
religion, or other matters of opinion.” 

 
2. 1995: Case v. Unified School District No. 233, 908 F. Supp. 864, 875 

(D. Kan. 1995). 
 
A gay rights organization donated copies of Annie on My Mind, a lesbian 
romance novel, to several schools in a Kansas school district. The 
book generated controversy, leading to a board decision to remove it from 
the district's libraries. Several of the board members explicitly stated that 
their decisions were based on distaste for the book’s glorification of 
homosexuality. The court found the board's motivations unconstitutional 
under Pico. Although the board asserted its right to ban books based on 
“educational suitability,” the court found this to be merely an alternate 
term for viewpoint discrimination. Accordingly, the court ruled for the 
students. 

 
3. 2003: Counts v. Cedarville School District, 295 F. Supp. 2d 996 (W.D. 

Ark. 2003). 
 

A parent challenged the Harry Potter series as witchcraft and 
inappropriate for children. The school district created a rule requiring 
parental permission for checking out certain books from school library on 
grounds that Harry Potter promoted disobedience and witchcraft. The 
court held this rule violated the student's First Amendment right to access 
to books, even if student already owned books and her parents had signed 
permission slip.  This was blatant suppression of a different religion 
unquestionably invoked a First Amendment violation under Pico and 
granted summary judgment for the students. 

 
4. 2009: ACLU of Fla., Inc. v. Miami-Dade Cnty. Sch. Bd., 557 F.3d 1177 

(11th Cir. 2009). 
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A father challenged a book in his daughter’s school library called Vamos 
a Cuba, one part of a series of young children's books depicting the 
lifestyles of children in different countries.  The father argued: “As a 
former political prisoner from Cuba, I find the material to be untruthful. 
It portrays a life in Cuba that does not exist.” The school board decided to 
remove not only Vamos a Cuba, but the entire series of book from all 
school libraries in the Miami-Dade school district. Shortly after the 
board's decision, the ACLU and the Miami-Dade County Student 
Government Association sued the school board in federal court, claiming 
violations of their First Amendment rights to freedom of speech and 
access to information. The board argued that the district court's decision 
should be reviewed as a curricular matter under Hazelwood, but the court 
applied Pico instead, declaring that “the Board's motive is the ultimate 
fact upon which the resolution of the constitutional question depends.” 
Miami-Dade is distinguishable from the other cases 
interpreting Pico in that the board decided to ban the series of books 
in question because of a factual inaccuracy, rather than to censor a 
viewpoint. 

 
5. 2022: There have been no other significant cases on book challenges since 

Miami-Dade. However, book challenges continue to threaten First 
Amendment protections and are becoming a “pandemic” across the U.S. 

 
 

PROPERLY ADDRESSING BOOK CHALLENGES 
 
I. BOOK CHALLENGES FROM THE COMMUNITY 
 

A. Real Life Examples: 
 

1. Requests for Audits. In October 2022, a prominent member of Willard, 
Missouri called for a full audit of K-12 libraries to “weed out any 
inappropriate or sexually explicit content.” In response, the school district 
formed a committee of patrons and school employees to remove certain 
books. The books that were chosen caused disagreement in the 
community and allegations of removal based on the committee’s personal 
viewpoints and definitions of explicit. https://www.news-
leader.com/story/news/education/2022/10/25/missouri-parent-calls-for-
audit-willard-school-libraries-by-patrons/69586135007/  
 

2. Excessive Requests. In February 2022, a parent from McKinney, Texas 
requested 282 books be removed from the school district’s libraries. As 
part of the book challenge process, the parent was required to fill out a 

https://www.news-leader.com/story/news/education/2022/10/25/missouri-parent-calls-for-audit-willard-school-libraries-by-patrons/69586135007/
https://www.news-leader.com/story/news/education/2022/10/25/missouri-parent-calls-for-audit-willard-school-libraries-by-patrons/69586135007/
https://www.news-leader.com/story/news/education/2022/10/25/missouri-parent-calls-for-audit-willard-school-libraries-by-patrons/69586135007/
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two-page form and deliver it to the school for each book. You guessed it 
right… the parent did complete all 564 pages. 
https://texasscorecard.com/local/mckinney-parents-challenge-282-
sexually-explicit-books-in-school-libraries/  

 
 

B. A Hypothetical 
 
1. Hypothetical: Mary is a 6th grader who loves to read in her free time. 

One day after school, Mary goes to the school library to check out a book. 
Mary spends a few minutes scanning the shelves when she stumbles upon 
a colorful book titled, “It’s Perfectly Normal.” Drawn to the bright blue 
cover, Mary brings the book home. After dinner, Mary begins reading the 
book on the floor of the living room. While turning down the television, 
Mary’s mother looks over her shoulder and sees a cartoon illustration 
depicting masturbation. The next day, Mary’s mother immediately 
challenges the book as obscene and inappropriate for children. The school 
delegates a committee to review the book to determine if it should be 
removed from the school library. After carefully reviewing the book, the 
committee determines that there are multiple cartoon illustrations that are 
sexual in nature (but do not contain nudity), as well as several other 
cartoon illustrations that depict human nudity and anatomy. Do you ban 
the book? 
 

2. Answer: Since It’s Perfectly Normal has been one of the most challenged 
books in the last two decades, the School District has potentially faced 
this issue before. Keep in mind that banning this book could be denying 
children access to age-appropriate sex education materials. The 
committee could not ban this book just because they do not like or 
disagree with the content of the book, as it does not constitute obscenity 
under the law. That would be in violation of Pico. However, if the 
committee determined there were factual inaccuracies, then the book may 
be banned under Miami-Dade. You should consult your legal counsel 
with any questions about the book challenge. 

 
C. The School District’s Response 

 
1. The School District should have a written policy in place to process and 

review book challenges. Please review MSBA Policy 606 for guidance 
on book selection and book removal reconsideration. 
 

2. Ensure that all book challenges are made in writing. It is important to 
have the challenge in writing in the event of a lawsuit at a later date. 

https://texasscorecard.com/local/mckinney-parents-challenge-282-sexually-explicit-books-in-school-libraries/
https://texasscorecard.com/local/mckinney-parents-challenge-282-sexually-explicit-books-in-school-libraries/
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3. Keep the interested person’s request confidential. 

 
4. READ THE BOOK. And read the entire book.  The committee cannot 

make a decision on a book that it has not been thoroughly reviewed. The 
committee should be able to identify specific portions of the book that are 
inappropriate or unprotected speech if the committee chooses to remove 
the book. 
 

5. If a parent or community member attempts to challenge the book at a 
School Board meeting, do not comment on the content of the book or 
provide an opinion. Rather, direct the parent to follow the proper steps 
for book challenges. 

 
6. Appoint a building committee to investigate the questioned materials or 

controversial issues. 
 

7. Put the committee’s decision in writing. 
 

8. Develop an appeal process in which the School Board makes the final 
decision about removal of textbooks or instructional materials. 

 
9. If the School Board decides to keep an instructional material, consider 

offering alternative material for students and parents who may disagree 
with the decision to keep the book. If the School Board offers different 
reading options to students, the challenger will have a tough time arguing 
the child was compelled to read instructional materials which they find 
inappropriate. 

 
10. In general, err on the side of free speech in school libraries. It is much 

easier to never add a book to the library than it is to remove the book once 
it is there. 
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