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FREE SPEECH 
 
I. CONSTITUTIONAL RIGHT TO FREE SPEECH 
 

A. Generally 
 
1. The First Amendment and free speech is essential to democracy, but 

it has become increasingly disruptive in public schools.  
 

2. The First Amendment of the U.S. Constitution protects the right to 
free speech, providing that “Congress shall make no law . . . abridging 
the freedom of speech, or of the press; or the right of the people 
peaceably to assembly, and to petition the Government for a redress 
of grievances.” The Minnesota Constitution likewise guarantees that 
“all persons may freely speak, write, and publish their sentiments on 
all subjects . . . .” Minn. Const. Art. I, Sec. 3. 
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3. The First Amendment’s protection is broad and covers all forms of 
speech and expressive conduct, whether verbal or nonverbal, printed 
or digital, and will extend to other forms of protected expressive 
activity such as shirts, signs and banners, t-shirts, flyers, and music. 

 
4. The government is prohibited in all instances, however, from 

excluding speech simply because it does not like the speech itself. It 
cannot engage in what is called “viewpoint discrimination.” 

 
5. Some categories of speech have been deemed unworthy of the First 

Amendment’s protection including: fighting words, incitements to 
violence, true threats, and obscenity. The government can ban 
speech that falls into these categories in various situations. 

 
6. Despite First Amendment protection, speech also may be subject to 

reasonable regulations, generally called time, place, and manner 
regulations, if these restrictions do not touch upon the content of the 
speech. The government can further restrict speech on public property 
if that property has not been designated as a forum for 
communication. 

 
B. Types of Messages 
 

Images. Images on clothing, and other displayed images, usually will be 
considered expressive conduct, a form of protected speech, if: 

 
a. The actor dresses with the intent to convey a particularized message; 

and 
 

b. There is a strong likelihood that the message would be understood by 
its viewers. 
 

See Spence v. Washington, 418 U.S. 405, 410-11 (1974); see also Baribeau 
v. City of Minneapolis, 596 F.3d 465, 475 (8th Cir. 2006). 

 
Written Words. Articles of clothing containing written words are almost 
always considered “speech” within the meaning of the First Amendment. 
See, e.g., Chambers v. Babbit & Indep. Sch. Dist. No. 833, 145 F. Supp. 2d 
1068 (D. Minn. 2001) (student’s “straight pride” shirt was “speech”). 
 
Colors. Colored clothing may constitute protected speech if its purpose is to 
convey a particularized message pursuant to the test set forth above. Bear v. 
Fleming, 714 F. Supp. 2d 972, 983 (D.S.D. 2010) (“Just as the students in 
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Tinker chose to wear black armbands in protest of the Vietnam War, students 
may wear color patterns … with the intent to express a particular message.”) 
 
Body Piercings.  Courts have generally found that body piercings do not rise 
to the level of protected speech because they do not contain a particularized 
message.  Bar-Navon v. Brevard County Sch. Bd., 290 Fed. Appx. 273, 276-
77 (11th Cir. 2008) (unpublished); see also Blau v. Fort Thomas Public Sch. 
Dist., 401 F.3d 381 (6th Cir. 2005).   

 
Tattoos.  Tattoos may rise to the level of protected speech if they include a 
particularized message. Tattoos which are “nothing more than self-
expression” are not entitled to First Amendment protection. Stephenson v. 
Davenport Community Sch. Dist., 110 F.3d 1303, 1307 n. 4 (8th Cir. 1997); 
see also Yurkew v. Sinclair, 495 F.Supp. 1248, 1253 (D. Minn. 1980) 
(holding that the act of tattooing is not protected speech). 

 
II. STUDENT SPEECH 
 

A. Student Speech Generally 
 

While students do not “shed their constitutional rights to freedom of speech 
or expression at the school house gates,” their rights must be “applied in light 
of the special characteristics of the school environment.” Tinker v. Des 
Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506 (1969). The school district 
has the authority to limit student speech—or discipline students for their 
speech—in four situations. 

 
1. The school district may prohibit speech that is reasonably likely to 

lead to a substantial disruption or material interference with school 
activities or an invasion of the rights of others. Tinker, 393 U.S. 503. 

 
2. The school district may prohibit speech that is “plainly offensive” or 

promotes activities or products that are illegal for minors if doing so 
is reasonably related to a legitimate pedagogical concern. Bethel Sch. 
Dist. v. Fraser, 478 U.S. 675 (1986). 

 
3. The school district may prohibit student speech that endorses or 

promotes the use of illegal drugs. Morse v. Fredrick, 551 U.S. 393 
(2007). 

 
4. The School District may exercise considerable control over “school 

sponsored speech,” such as a school newspaper, yearbook, or other 
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school publication. Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260 
(1988). 

 
B. Student Clothing 

 
Dress Codes. Middle school dress code was unrelated to the suppression of 
expression, as required to withstand First Amendment overbreadth challenge, 
even if it conveyed what the school district believed was appropriate, where 
its stated purpose was to create unity, strengthen school spirit and pride, and 
focus attention upon learning and away from distractions, its stated purpose 
was consistent with school's statutory mandate to implement policies that 
provide an environment to enhance students' achievement, and it did not 
regulate any particular viewpoint but merely regulated the types of clothes 
that students could wear. Blau v. Fort Thomas Pub. Sch. Dist., 401 F.3d 381 
(6th Cir. 2005). 
 
Images Depicting Violence. Public high school student's First Amendment 
challenge to high school's dress code prohibiting inappropriate attire and 
enforcement by associate principal who told student that he could not wear 
T-shirt that depicted image of handgun and contained message that favored 
right to bear arms was governed by Tinker standard, pursuant to which 
district court had to consider whether student speech materially and 
substantially disrupted work and discipline of school or invaded rights of 
others, and therefore whether dress code was reasonable restriction on 
student's speech, and not by standard applicable to student speech in non-
public forum, where nothing about T-shirt bore imprimatur of school and no 
person would have construed message on T-shirt as school-sponsored or 
school-endorsed speech. N.J. by Jacob v. Sonnabend, 37 F.4th 412 (7th Cir. 
2022). 
 
School's dress code provision, prohibiting the wearing of apparel depicting 
symbols of violence, was unconstitutional as applied to T-shirt demonstrating 
support for the United States Marines and depicting a rifle used by the 
Marines. The shirt bore no reasonable relationship to school's legitimate 
pedagogical interest in preventing school violence. The policy regarding 
prohibition of apparel depicting violence was not unconstitutional. Griggs ex 
rel. Griggs v. Fort Wayne Sch. Bd., 359 F. Supp. 2d 731 (N.D. Ind. 2005). 

 
“Sexual Connotations” on Clothing. School’s ban of “I heart boobies” 
bracelets associated with breast cancer awareness violated students’ First 
Amendment rights. These bracelets that used term “boobies” were not plainly 
lewd, and thus school district's ban on those bracelets was not reasonable 
exercise of its authority to prohibit lewd or vulgar speech under Fraser; term 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132915&pubNum=0000708&originatingDoc=Iee26a2f0ed0d11ec8506f2e4e01938f3&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=fd0c471d1be1485a8d67f30282b041cb&contextData=(sc.Search)
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bore no resemblance to Fraser's plainly offensive “pervasive sexual 
innuendo,” teachers had to request guidance about how to deal with bracelets, 
school administrators did not conclude that bracelets were vulgar until 
students had worn them every day for nearly two months, school used term 
“boobies” in announcing ban over public address system and school's 
television station, term was not one of seven words considered obscene to 
minors on broadcast television, and reasonable observer would plausibly 
interpret bracelets as part of national breast-cancer-awareness campaign. B.H. 
ex rel. Hawk v. Easton Area Sch. Dist., 725 F.3d 293 (3d Cir. 2013). 

 
Graduation Ceremony Attire. School board policy requiring student, a 
member of an Indian tribe, to wear a cap and gown over his traditional 
tribal clothing at graduation proceedings did not violate his First Amendment 
rights; the graduation proceeding was a school-sponsored event, such that 
the student's speech was school-sponsored speech, the school board had a 
legitimate interest in honoring its graduating seniors and preserving the unity 
of the class at the event, and the cap-and-gown requirement furthered the 
school board's interest in demonstrating the unity of the class and celebrating 
academic achievement. Bear v. Fleming, 714 F. Supp. 2d 972 (D.S.D. 2010). 
 
Sexual Orientation Clothing. The court ruled that a school district could not 
prohibit a student from wearing a t-shirt that said “Straight Pride” because 
the school district failed to present sufficient evidence that the shirt would 
lead to a material or substantial disruption to the educational environment.  
Chambers v. Babbit, 145 F.Supp.2d 1068 (D. Minn. 2001). 
 
School board's ban that prohibited students in public high school from 
wearing or displaying any phrases or symbols which advocated fair treatment 
of homosexuals violated students' free speech rights, despite principal's 
contention that such expressions were disruptive to educational process; such 
expressions were not obscene, but advocated tolerance and support of 
homosexuals in general and a fellow student in particular who had been 
victimized because of her sexual orientation, and any disruptions that 
occurred were not material or substantial, and did not collide with rights of 
other students to be secure and to be let alone. Gillman ex rel. Gillman v. Sch. 
Bd. for Holmes Cnty., Fla., 567 F. Supp. 2d 1359 (N.D. Fla. 2008). 

 
C. Flags 

 
Flags Representing Countries. Hardwick v. Heyward, Co., 2012 WL 761249 
(D.S.C. 2012).  The Plaintiff was a middle school student who alleged that 
the school district violated her right to free speech (among other rights) by 
prohibiting her from wearing multiple shirts that depicted the Confederate 
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flag.  The student was also asked to remove “protest shirts” that criticized 
restrictions on the display of the Confederate flag.  Based on the facts of the 
case, the court held that the school had a reasonable fear that shirts bearing 
the Confederate flag would lead to a substantial and material disruption of 
school activities.  With respect to the “protest shirt,” that did not depict the 
Confederate flag, but instead commented that the American flag “flew over 
legalized slavery for 90 years,” the court found that it was “plainly offensive” 
as glorifying or endorsing slavery. The court also found that the school district 
had a reasonable fear that the shirt would disrupt school activities.  See also 
B.W.A. v. Farmington R-7 Sch. Dist., 554 F.3d 734, 739 (8th Cir. 2009) (based 
on the substantial race-related events occurring both at the school and in the 
community, some of which involved the Confederate flag, the court held that 
the school district's ban on the Confederate flag was constitutionally 
permissible, even though no disruption had yet occurred); contra Moore v. 
Solanco Sch. Dist., 471 F.Supp.3d 640, 662 (E.D. Pa. 2020) (“It is only where 
there have been racial problems involving the Confederate flag that a public 
school may constitutionally restrict displays of the Confederate flag.”) 

 
Flags Representing Sexual Orientation. There was a recent article about 
Kettle Moraine School Board, located in Wisconsin, upholding its decision 
to ban pride flags in its school district. To date, a lawsuit has not been initiated 
in court. We are monitoring this situation closely to see if this issue will be 
brought in front of the courts. https://www.fox6now.com/news/pride-flags-
political-kettle-moraine-schools.  
 
Banners. High school principal at off-campus, school-approved, activity did 
not violate student's right to free speech by confiscating from him a banner 
bearing phrase “BONG HiTS 4 JESUS” and suspending him; principal 
reasonably viewed banner as promoting illegal drug use. Morse v. Frederick, 
551 U.S. 393, 127 S. Ct. 2618, 168 L. Ed. 2d 290 (2007). 

 
D. Student Speech/Protests on Social and Political Issues 

 
Courts examining student speech about social and political issues primarily 
consider school districts’ authority under Tinker. See e.g., Chambers, 145 F. 
Supp. 2d 1068 (school’s prohibition of a student’s “straight pride” shirt 
subject to Tinker analysis). In Tinker, the Court struck down a school rule 
that prohibited students from wearing black armbands in silent protest of the 
Vietnam War. 

 
1. Lessons Learned from Tinker and Subsequent Cases: 

 

https://www.fox6now.com/news/pride-flags-political-kettle-moraine-schools
https://www.fox6now.com/news/pride-flags-political-kettle-moraine-schools
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a. “Undifferentiated fear or apprehension of disturbance” is 
insufficient to prohibit student speech or discipline students for 
that speech. Tinker, 393 U.S. at 508. As such, school districts 
should be able to produce evidence to substantiate their 
concerns that speech might be disruptive. 

 
b. A “desire to avoid the discomfort and unpleasantness that 

always accompany an unpopular viewpoint” does not give the 
school district authority to ban student speech.” Id. at 509. 

 
2. Case Examples: 

 
a. In T.S. v. Talladega County Board of Education, a middle 

school student wrote “Trump 2016” on a teacher’s whiteboard 
after the 2016 election in violation of a rule prohibiting 
discussion of the election in history class. 2019 WL 3573563 
(N.D. Ala. Aug. 6, 2019). The federal court “categorically 
reject[ed]” even the implication that a student’s speech was 
lewd, vulgar, or otherwise subject to Fraser and held that it 
“clearly [was] not school-sponsored expression” under 
Kuhlmeier. Nonetheless, the Court applied Tinker to uphold 
the discipline of the student. The court found the school’s 
prohibition on election-related talk in the history class was 
founded on a reasonable suspicion of disruption because of 
reports that students in the building were “wound up” about the 
election and “loud and rowdy in the halls” because of it. The 
court also noted the student’s speech actually disrupted school 
activities because it took the teacher “several minutes to regain 
control” of the classroom after other students saw the note on 
the whiteboard. 

 
c. In Grayned v. City of Rockford, a group of African American 

students, their parents, and members of the community 
protested racial discrimination outside of a high school. 408 
U.S. 104 (1972). The protestors engaged in yelling, cheering, 
and loud noise outside the school. The Supreme Court held 
“noisy demonstrations and other expressive conduct which 
disrupt or are incompatible with normal school activities may 
be prohibited. The public sidewalk adjacent to school grounds 
may not be declared off limits for expressive activity by 
members of the public; however, expressive activity may be 
prohibited if it materially disrupts classwork or involves 
substantial disorder or invasion of the rights of others.” 



 8 

 
d. Middle school’s policy of disciplining truancies and leaving 

campus without permission satisfied intermediate scrutiny 
applied to content-neutral rules of conduct and did not violate 
the students’ First Amendment rights.  Middle school students 
were not engaged in protected activity when they left campus 
without authorization in order to participate in protest, 
precluding claim that they were disciplined in retaliation for 
their exercise of First Amendment rights. Corales v. Bennett, 
567 F.3d 554 (9th Cir. 2009). 

 
e. Students plausibly alleged the school district's speech 

restrictions, prohibiting students from discussing gun control 
or school shootings during national school walkout to protest 
gun violence, violated their First Amendment rights.  Students 
alleged while the purpose behind restricting students' use of 
certain words associated with gun control reform was to avoid 
the appearance that the district was taking a position on Second 
Amendment issues, the district neither prohibited the student 
walkout nor disciplined students from participating, and no 
alleged facts suggested that district considered the walkout a 
safety risk beforehand, nor that the district 
feared student expression about gun control would incite 
violence or disruption among students. M.C. Through Chudley 
v. Shawnee Mission Unified Sch. Dist. No. 512, 363 F. Supp. 3d 
1182 (D. Kan. 2019). 

 
E. Religious Speech 

 
School districts are required to follow both “religion clauses” of the First 
Amendment. On the one hand, they cannot take action or make a decision 
that advances or inhibits a religion. On the other hand, school districts may 
not prohibit a student’s free exercise of religion or violate students’ freedom 
of speech rights. Finding the right balance is often difficult, especially when 
schools are under a microscope from parents, community members, the 
media, and numerous special interest groups on either side of any given 
religious issue. 
 
Religious Clothing and Messages. Clothing bearing religious messages 
almost always falls into the category of speech that is protected by the First 
Amendment. Accordingly, school districts must take care when prohibiting 
students from wearing such clothing. 
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In Harper v. Poway Unified School District, 445 F.3d 1166 (9th Cir. 2006), 
the school district allowed students to hold a “Day of Silence” sponsored by 
a student group in order to “teach tolerance,” including tolerance of sexual 
orientation. In response, a student wore a shirt to school bearing the 
following handwritten message on the front: “I will not accept what God has 
condemned.” The back of the shirt stated: “Homosexuality is shameful 
Romans 1:27.” School staff did not see the student in the shirt. The next day, 
the student wore a shirt to school with the same message on the back and the 
following message on the front: “Be ashamed, our school embraced what 
God has condemned.” A teacher asked the student to remove the shirt. The 
student refused and asked to talk to the principal. The principal told the 
student that if he did not remove the shirt or turn it inside out, he would have 
to spend the rest of the day in the office. The principal did not suspend the 
student, despite the student’s repeated requests to be suspended. 

 
The court denied the student’s request for an injunction because the student 
was unlikely to succeed on the merits of his First Amendment case.  More 
specifically, the court held as follows:  

 
(1)  In addition to prohibiting speech that creates a material or substantial 

disruption, a school district may prohibit speech that “intrudes upon 
the rights of other students.”   

 
(2) Injurious speech that may be so limited is not immune from regulation 

simply because it reflects the speaker’s religious views.”  “Id. at 
1192.” 

 
(3) Students have the right to be free from “derogatory and injurious 

remarks directed at [their] minority status such as race, religion, and 
sexual orientation.”   

 
In Nixon v. Northern Local School District Board of Education, 383 
F.Supp.2d 965 (S.D. Ohio 2005), the school district prohibited a student from 
wearing a t-shirt with the message “Homosexuality is a sin!” The district 
disciplined the student when he refused to remove the t-shirt. The court 
granted the request for an injunction on the ground that the school district 
was unable to produce any evidence showing that the speech created a 
material or substantial disruption; that it invaded the rights of others. 

 
Student Work. A teacher could restrict a student’s choice of topic when the 
student had proposed a research paper covering the life of Jesus Christ.  Since 
the student’s topic did not have advanced approval and did not meet the 
teacher’s objectives of using at least four different sources to research an 
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unfamiliar topic, the teacher was justified in giving the student a zero on the 
assignment.  The student argued this was a violation of her right of free 
speech, but the court held the student failed to adhere to the requirements of 
an assignment. Settle v. Dickson County School Board, 53 F.3d 152 (6th Cir. 
1995). 
 
Student Initiated Prayer. The U.S. Supreme Court has stated that “nothing in 
the Constitution as interpreted by this Court prohibits any public school 
student from voluntarily praying at any time before, during, or after the 
school day.” Santa Fe Independent School District v. Doe, 530 U.S. 290 
(2000). Thus, a student may engage in unobtrusive private prayer. See 
Goluba v. School District of Ripon, 45 F.3d 1035 (7th Cir. 1995).  

 
III. STAFF SPEECH 

 
A. Staff Speech Generally  

 
The “state, as an employer, has a legitimate interest in regulating the speech 
of its employees.” Pickering v. Board of Education, 391 U.S. 563 (1968). A 
public employer may not discipline an employee for engaging in 
constitutionally protected speech. See Connick v. Myers, 461 U.S. 138 
(1983). All public employee speech, however, is not constitutionally 
protected. To determine whether an employee’s speech is constitutionally 
protected, the courts look at three factors: 
 
1. Is the Speech Related to the Employee’s Official Duties?  
 

The U.S. Supreme Court held that “when public employees make 
statements pursuant to their official duties, the employees are not 
speaking as citizens for First Amendment purposes, and the 
Constitution does not insulate their communications from discipline.” 
Garcetti v. Ceballos, 547 U.S. 410, 421 (2006). Thus, speech made 
pursuant to an employee’s official duties is not constitutionally 
protected and may be restricted.   

 
2. Does the Speech Touch on a Matter of Public or Private Concern? 

 
“If the speech does not touch on a matter of public concern, the inquiry 
is at an end and a court will not scrutinize the reasons motivating the 
employer’s action.” Carey v. Aldine Indep. Sch. Dist., 996 F. Supp. 
641, 646 (S.D. Tex. 1998); see also Cliff v. Bd. of Sch. Comm’rs of 
City of Indianapolis, 42 F.3d 403, 409 (7th Cir. 1994) (if speech is not 
a matter of public concern, the inquiry is ended). In determining 
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whether speech touches on a matter of public concern, courts consider 
the following: 
 
a. Whether the speech was made primarily in the employee’s role 

as citizen, or primarily in the role as employee. Williams v. 
Alabama State Univ., 979 F. Supp. 1406, 1410 (M.D. Ala. 
1997). “Issues do not rise to a level of ‘public concern’ by 
virtue of the speaker’s interest in the subject matter; rather, 
they achieve that protected status if the words or conduct are 
conveyed by the teacher in his role as a citizen and not in his 
role as an employee of the school district.” Kirkland v. 
Northside Indep. Sch. Dist., 890 F.2d 794, 798-9 (5th Cir. 
1989). 

 
b. Whether an employee's expressions relate to a matter of public 

concern must be considered in light of the “content, form, and 
context of a given statement, as revealed by the whole record.” 
See Connick v. Myers, 461 U.S. 138, 147-148 (1983). The 
question is whether the employee's expressions can be “fairly 
characterized as relating to any matter of political, social, or 
other concern to the community * * *.” Id. at 146. Where an 
employee speaks out in public or in private on matters that 
relate solely to the employee's parochial concerns as an 
employee, no First Amendment interests are at stake. Id. The 
focus is on the role the employee has assumed in advancing the 
particular expression: that of a concerned public citizen, 
informing the public the state institution is not properly 
discharging its duties, or engaged in some way in misfeasance, 
malfeasance or nonfeasance; or merely as an employee, 
concerned only with internal policies or practices which are 
relevant only to the employees of that institution. Cox v. 
Dardanelle, 790 688, 672 (8th Cir. 1986).  

 
c. When the speech addresses only internal practices that are 

relevant only to the employee, the speech does not touch on a 
matter of public concern and such speech is not protected. Id. 
Accordingly, the airing of personal grievances by an upset 
employee does not raise a free speech issue. Colburn v. 
Trustees of Indiana Univ., 973 F.2d 581, 585 (7th Cir. 1992). 
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3. Does the Employee’s Right to Speak Outweigh the Interests of the 
Public School? 

 
If the employee’s speech is as a private citizen and touches on a matter 
of public concern, the courts will balance the employee’s right to free 
speech against the school’s interest in the effective functioning of its 
organization. The Supreme Court, in a case known as Pickering, 
identified several factors to consider, including: 

 
a. The need for harmony in the office or workplace;  

 
b. Whether the government's responsibilities require a close 

working relationship to exist between the plaintiff and co-
workers when the speech in question has caused or would 
cause the relationship to deteriorate;  
 

c. The time, manner, and place of the speech;  
 

d. The context in which the dispute arose; 
 

e. The degree of public interest in the speech; and  
 

f. Whether the speech impeded the employee's ability to perform 
his or her duties. 
 

Lewis v. Harrison Sch. Dist. No. 1, 805 F.2d 310 (8th Cir. 1986). 
 

B. Staff Clothing and Removable Items 
 
Political Clothing. School regulation which banned teacher-worn political 
buttons in high schools was reasonably related to school district's legitimate 
pedagogical concerns, so prohibition did not violate teachers' free speech 
rights.  School district's concern that political paraphernalia could improperly 
influence children, and district's desire to maintain neutrality on controversial 
issues, were legitimate pedagogical concerns. Weingarten v. Bd. of Educ. of 
City Sch. Dist. of City of New York, 680 F. Supp. 2d 595 (S.D.N.Y. 2010). 
 
A public employer had a policy prohibiting the wearing of any buttons, 
badges, or other insignia after employees challenged the policy by wearing 
“Vote No” buttons in opposition to the ratification of the union contract.  The 
Court found a blanket policy prohibiting all expressive buttons creates the 
issue of prohibiting speech on matters of public concern. Scott v. Meyers, 191 
F.3d 82 (2nd Cir. 1999).    
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Bumper Stickers. Director of juvenile court did not violate employee’s First 
Amendment rights when the employee was asked to remove a bumper sticker 
stating “McGovern” (a political candidate) from her car in the court parking 
lot. Director established that prohibition against display of political bumper 
stickers by employees was justified by state interest in promoting 
effectiveness of employees in performance of their duties as social workers 
and by state interest in preserving integrity of court including juvenile court 
by avoiding fact and appearance of political partisanship in operation of the 
court. Connealy v. Walsh, 412 F. Supp. 146 (W.D. Mo. 1976). 

 
C. Staff Use of Flags 

 
Flags Representing Countries. A school bus driver worked for a private bus 
company that contracted with the school district. The school bus driver was 
terminated by the private company for failing to remove a Confederate flag 
from his school bus. The court held there was no direct evidence that public 
school district caused termination of bus driver who worked for private 
employer that contracted with district to transport students. Although 
district's superintendent asked employer to remove Confederate flag that 
hung from an antenna on driver's personal vehicle while it was parked on 
district property, there was no evidence that superintendent threatened 
employer with any consequences if flag was not removed. Webber v. First 
Student, Inc., 928 F. Supp. 2d 1244 (D. Or. 2013). 
 
Religious Flags. City's refusal to allow organization to raise their self-
described “Christian flag,” as part of city's program allowing private groups 
to use one of the three flag poles on the plaza in front of city hall to fly 
the flag of their choosing for the duration of events sponsored by the groups, 
amounted to impermissible discrimination based religious viewpoint, in 
violation of the First Amendment's Free Speech Clause, where city admitted 
it denied organization's request to fly their flag because it believed flying a 
religious flag at city hall would amount to government speech expressing a 
religious message in violation of the Establishment Clause. Shurtleff v. City 
of Bos., Massachusetts, 142 S. Ct. 1583 (2022). 
 
City’s refusal to hang a Christian flag when it hung other non-secular flags 
for different countries did not violate the First Amendment. Christian 
organization that sought to display Christian flag on city flagpole in front of 
city hall was not similarly-situated to sponsors of the Portuguese, city, or 
other flags, which were displayed on that flagpole and allegedly featured 
references to God and Christ, as required to support organization's equal 
protection claim based on city's refusal of its request to display Christian flag; 
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Christian flag primarily represented specific religion, while other flags did 
not. Shurtleff v. City of Bos., 337 F. Supp. 3d 66 (D. Mass. 2018), aff'd, 928 
F.3d 166 (1st Cir. 2019). 
 
Flags Representing Sexual Orientation. There was a recent article about a 
father of a student attending a school located in West Palm Beach, Florida 
alleges the school district violated the student’s First Amendment rights. A 
middle school teacher hung two pride flags in front of her classroom. 
Interestingly, the father wants these flags removed, but the school district is 
allowing the flags to remain hung.  We are monitoring this situation closely 
to see how the district court will decide this issue. 
https://www.wptv.com/news/education/father-sues-school-district-of-palm-
beach-county-over-lgbtq-pride-flags-in-classroom.  
 
Political Flags. In Newberg Education Association et al. v. Newberg School 
District et al., an education association is suing a school district and school 
board members in the State of Oregon alleging a school district policy 
violates its First Amendment rights. The policy prohibits “hang[ing], 
post[ing], erect[ing], or otherwise display[ing] any posters, signs, flags, 
banners, pictures or other digital or physical image that depicts support or 
opposition relating to a political, quasi-political, or controversial topic.” The 
school board also directed the superintendent to remove all Black Lives 
Matter flags and pride flags from the schools. The court dismissed this case 
against the school board.  In a related case brought by a teacher, the state 
district court found that the policy was overbroad and violated the Oregon 
State constitution.  This state court ruling also ended the lawsuit brought by 
the union. 

 
D. Staff Speech/Protests on Social and Political Issues  

 
Matters of Public Concern. High school art teacher, who found 
pornography in school dumpster and who expressed his opinion about which 
school official had purchased it and was terminated and later reinstated, 
engaged in speech that “touched on a matter of public concern.” Thus, the 
school violated his First Amendment rights. In terminating the teacher, the 
school district also engaged in retaliation. Interestingly, a cafeteria manager 
who also terminated for vocalizing concerns about the pornography and 
supported the art teacher in meetings was not speaking on a matter of public 
concern. The court reasoned “[t]o be protected speech, the expression must 
‘sufficiently inform the issue as to be helpful to the public in evaluating the 
conduct of the government.’” Simply supporting the art teacher in his 
expressions did not constitute a speech on a matter of public concern. Burgess 

https://www.wptv.com/news/education/father-sues-school-district-of-palm-beach-county-over-lgbtq-pride-flags-in-classroom
https://www.wptv.com/news/education/father-sues-school-district-of-palm-beach-county-over-lgbtq-pride-flags-in-classroom
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v. Indep. Sch. Dist. No. I-4 of Noble Cnty., OK, 65 F. App'x 690 (10th Cir. 
2003). 
 
Probationary public school teacher's protests regarding disciplinary actions 
taken against her for allegedly helping students to cheat on standardized tests, 
did not touch on matter of public concern so as to be protected 
by First Amendment from retaliation.  Teacher, by protesting, was 
attempting to protect her own career and reputation, not bring to light issues 
of general interest to the community. Rivera v. Cmty. Sch. Dist. Nine, No. 00 
CIV. 8208 (SHS), 2002 WL 1461407 (S.D.N.Y. July 8, 2002). 
 
Strikes. A school district violated teachers’ First Amendment rights when it 
adopted policies that prohibited picketing on property owned or leased by the 
school district, prohibited strikers from coming on school grounds, even for 
reasons unrelated to the strike, and prohibited signs and banners at any 
facilities owned or leased by the school district without advance written 
approval by the district superintendent. The policies were motivated by 
the strike, and they were formally rescinded shortly after the strike ended. 
Eagle Point Educ. Ass'n/SOBC/OEA v. Jackson Cnty. Sch. Dist. No. 9, 880 
F.3d 1097, 1100 (9th Cir. 2018). 

 
E. Religious Speech 

 
Religious Clothing. A teacher covered her entire body leaving only her face 
and hands exposed in accordance with her Islamic beliefs. After having 
taught in the district for a number of years in the religious garb, the district 
told her she would no longer be able to teach wearing the traditional Muslim 
dress pursuant to a Pennsylvania statute prohibiting religious attire by 
teachers. The teacher challenged the law claiming violation of the Free 
Exercise Clause and Title VII of the Civil Rights Act. The court held that the 
school district had not violated the teacher’s rights because the district had a 
compelling interest in maintaining religious neutrality. United States v. 
Board of Education for the School District of Philadelphia, 911 F.2d 882 
(3rd Cir. 1990). 
 
A paraprofessional, who was a Muslim, wore religious headwear at school 
while performing his duties as a hall monitor.  On one occasion, he was asked 
to remove the headwear while at school in order to comply with a blanket 
school policy prohibiting all headwear. The paraprofessional then requested 
that he be allowed to wear the religious headwear on Fridays and religious 
holidays. The district granted this accommodation to allow the 
paraprofessional to wear the headwear on Fridays and religious holidays.  
After his termination, the paraprofessional sued the school for several causes 
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of action, including religious discrimination through a failure to 
accommodate.  The court held the school district had not discriminated 
against the paraprofessional based upon his religion, and instead found that 
the district had reasonably accommodated the paraprofessional’s religious 
practices by allowing him to wear his religious headwear on Fridays and on 
religious holidays, as he had requested. Sheikh v. Independent Sch. Dist. 535, 
No. CIV. 00–1896DWFSRN, 2001 WL 1636504 (D. Minn.). 

 
Refusal to Teach Certain Subjects. A tenth-grade biology teacher refused to 
teach the required portion of the class regarding evolution due to his religious 
beliefs. The district then reassigned the teacher to a different science class, 
and the teacher sued the district claiming that the district had violated his 
right to the free exercise of religion and free speech. The court held the school 
board did not violate the teacher’s right to the free exercise of religion when 
it assigned him to teach a different class. This action by the district did not 
prohibit the teacher from practicing the religion of his choice. The district 
also had an important pedagogical reason for reassigning the teacher, mainly, 
that the students in his class would not have a clear understanding of 
evolution as required by the district’s curriculum. That court also held that a 
teacher’s right to free speech does not extend to teaching a class in a manner 
which circumvents the course curriculum set by the school board. LeVake v. 
Indep. Sch. Dist. No. 656, 625 N.W.2d 502 (Minn. App. 2001). 
 
Staff Initiated Prayer. Employees are not allowed to pray at school functions 
in a manner which would violate the Establishment Clause. Also, employees 
cannot coerce students to engage in prayer. The U.S. Supreme Court has held 
a school district violates the Constitution by organizing or sponsoring 
prayer at a school event, regardless of whether the prayer is student-initiated 
or led by a person at the district’s request. See Santa Fe Independent School 
District v. Doe, 530 U.S. 290, 313 (2000) (holding that “the religious liberty 
protected by the Constitution is abridged when the State [or its political 
subdivisions] affirmatively sponsors the particular religious practice of 
prayer.”).   
 
In Hedanhl v. Pontotoc County School District, 887 F.Supp. 902 (N.D. Miss. 
1995), broadcasting student-led prayer over a school’s intercom system 
violates the Establishment Clause. Similarly, staff cannot initiate prayer at a 
graduation ceremony. 
 
In Croft v. Governor of Texas, 562 F.3d 735 (5th Cir. 2009), the court held a 
moment of silence, or quiet reflection, is constitutional, provided students 
are not asked to pray during the silent time. 
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In Eder v. City of New York, 2009 WL 362706 (S.D.N.Y. 2009), a group 
of teachers regularly prayed before staff meetings and another teacher 
brought suit against the district for violations of the First Amendment. 
The court held the speech was “private speech” because no students, 
parents, or members of the public were present at the meetings. As 
private speech, the court found the prayers did not violate the 
Establishment Clause because the prayers could not be viewed as a 
governmental endorsement of religion. 
 
In Doe v. Duncanville Indep. Sch. Dist., 70 F.3d 402 (5th Cir. 1995), a 
coach regularly led the district’s basketball team in prayer at center court, 
and a student sued the district for a violation of the Establishment Clause 
and received a permanent injunction halting the district employees from 
praying with students. The Fifth Circuit held district employees may not pray 
with students or participate in any student prayer while on duty as a district 
employee. 
 
In Borden v. East Brunswick School District, 523 F.3d 153 (3d Cir. 2008), 
a long-time football coach had a practice of bowing his head or taking a 
knee during team prayers before games. The district considered this to be 
participation in student prayer, in violation of school policy. The coach 
sued the school, and the court used a “reasonable observer” test. That test 
attempts to determine whether a reasonable observer who is familiar with 
the history and context of the display would perceive the display as a 
government endorsement of religion. 
 
NEWEST CASE: 
 
In Kennedy v. Bremerton School District, 142 S. Ct. 2407, 2418 (2022), a 
high school football coach who was placed on administrative leave for 
repeatedly praying on the football field after the game had concluded. The 
Court held that the school district violated the coach’s First Amendment 
rights by placing him on leave, giving him a negative performance review, 
and recommending that his contract not be renewed. The Court emphasized 
that the coach’s prayers took place after the game and after the players shook 
hands with the other team, but before returning to the locker room. Evidence 
produced by the parties in this case showed that, during the time that the 
coach was praying, other coaches were free to briefly attend to personal 
matters as well – “everything from checking sports scores on their phones to 
greeting friends and family in the stands.” Given this timing, the Court 
concluded that the coach was praying as a private citizen, during a time that 
the school district allowed employees to engage in private speech. The Court 
further noted that there was no obligation for the school to proactively censor 



 18 

religious expression, and held that the Establishment Clause of the First 
Amendment does not require schools to proscribe religious conduct based on 
“perceptions” or “discomfort.” Finally, there was no evidence any student 
was explicitly or implicitly pressured to pray with the coach. 

 
F. Staff Speech on School Property 

 
1. Classroom. Teachers do not have a free speech right in the content of 

their classes because teaching is speech made on behalf of the school. 
See, e.g., Mayer v. Monroe Cty. Cmty. Sch. Corp., 474 F.3d 477, 479-
80 (7th Cir. 2007). Because the role of the teacher is to conduct 
education to captive audiences based on the curriculum adopted by 
the school system, they are not entitled to express their own 
viewpoints. Id. Relatedly, any messages a teacher would convey on a 
classroom wall, bulletin board, or on the teacher’s person (button, pin, 
shirt, face mask) can be regulated and prohibited by the school. 

 
2. Beyond the Classroom, but in the School. Courts have acknowledged 

the ability of a school to impose restrictions on staff speech do not 
cease when staff are acting as teachers between classes, or when a 
conversation moves to non-curricular topics. Rather, these restrictions 
apply for the entirety of the time a teacher is at school in the general 
presence of students and in a capacity that someone could view as 
official. See Johnson v. Poway Unified Sch. Dist., 658 F.3d 954, 968 
(9th Cir. 2011). 

 
3. Outside School but Pursuant to Official Duties. When a staff member 

is speaking pursuant to his or her official duties, the staff member’s 
speech is not constitutionally protected, and a public school may limit 
that speech. Even in those instances when the speech is not pursuant 
to the staff member’s official duties, if the speech does not touch on a 
matter of public concern but will create disharmony in the workplace 
or impede the employee’s job duties or the working relationship with 
others, the speech can be limited. 

 
4. Examples 
 

a. Mayer v. Monroe County Community School Corp., 474 F.3d 
477 (7th Cir. 2007). Mayer taught a current-events lesson 
during the duty day as part of her official job duties. During the 
lesson, she answered a student’s question about whether she 
participated in political demonstrations by saying, when she 
passed a demonstration against this nation's military operations 
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in Iraq and saw a placard reading “Honk for Peace”, she 
honked her car’s horn to show support for the demonstrators. 
Some parents complained, and the school’s principal told all 
teachers not to take sides in any political controversy. Mayer 
believed this incident led to her dismissal and challenged the 
nonrenewal alleging the school violated her free speech rights. 
The Court held that under the Garcetti decision that addressed 
an employee’s speech made pursuant the employee’s duties, 
Mayer did not have a constitutional right, when conducting the 
education of a captive audience, to cover topics or introduce 
viewpoints that departed from the curriculum adopted by the 
school. The court further stated that teachers do not have a 
constitutional right to introduce their own view on a subject; 
they must stick to the prescribed curriculum, which means not 
only the prescribed subject matter, but also the prescribed 
perspective on that subject matter. 

 
b. Brown v. Chicago Board of Education, 824 F.3d 713 (7th Cir. 

2016). A teacher took a student’s use of the “n-word” in a note 
passed in class as an opportunity for a “well-intentioned but 
poorly executed discussion” on civility and derogatory 
language. The teacher was suspended for five days. The 
teacher sued the School Board, claiming that his First 
Amendment rights were violated. The Court reiterated the 
teacher was speaking as an employee rather than as a citizen, 
and his First Amendment rights, therefore, were not violated 
by being disciplined for his speech. 

 
IV. SOCIAL MEDIA AND OTHER OFF CAMPUS SPEECH 
 

Public schools have relatively broad authority to restrict speech in school sponsored 
publications such as school websites or school sponsored social media (i.e.:  
Facebook) as long as the school has not, by policy or practice, opened the 
publication or facility to “indiscriminate” use by students, staff or the general public. 
Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 108 S.Ct. 562 (1988).  

 
A. Restrictions Must Be Reasonably Related to Legitimate Educational 

Concerns   
 

1. Although decided in the context of student speech, the Supreme Court 
considered speech in school sponsored publications in Kuhlmeier. In 
that case, the school district prohibited the publication of articles on 
pregnancy and divorce in the school sponsored newspaper. See 
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Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 108 S.Ct. 562 
(1988). Upholding the school district’s action, the Supreme Court 
ruled public school districts may exercise editorial control of student 
speech in school-sponsored activities so long as their actions are 
“reasonably related to legitimate pedagogical concerns.”   
 

2. Generally, a school district’s decision to limit student exposure to 
violence, nudity, and foul language will be viewed as a viewpoint 
neutral legitimate pedagogical concern. Similarly, courts have held 
school officials have “broad discretion” in limiting speech when 
engaged in administering the curriculum. See Settle v. Dickson Cty. 
Sch. Bd., 53 F.3d 152, 155 (6th Cir. 1995).  

 
B. Public Forum/Limited Public Forum/Non-Public Forum 

 
1. The Supreme Court’s decision in Kuhlmeier was based primarily on a 

forum analysis. In situations involving a nonpublic forum, the school 
official’s decision need only bear a reasonable relationship to a 
legitimate pedagogical concern. Because a school-sponsored 
newspaper is a nonpublic forum, schools may exercise reasonable 
discretion over the content of the speech involved. In contrast, a 
school district does not have the same discretion to curtail speech 
occurring in public forums or limited public forum. See Burnham v. 
Ianni, 119 F.3d 668, 675, 675 n.12 (8th Cir. 1997). 

 
2. A school district does not create a public forum by inaction or by 

permitting limiting discourse in a school newspaper, for example. 
Rather, a school can create a public forum only by intentionally 
opening a nontraditional forum for public discourse. Courts will not 
infer a school district intended to create a public forum, especially 
when the primary purpose of the activity would be disrupted by 
unrestricted expression. See Cornelius v. NAACP Legal Defense and 
Educ. Fund, 473 U.S. 788, 802-03 (1983). 

 
C. The Nexus Requirement 

 
Courts and arbitrators tend to find an employer’s discipline for off-duty 
conduct acceptable if a sufficient “nexus” exists between the off-duty 
conduct (such as Facebook usage) and employment duties. The existence of 
a nexus is always a fact specific inquiry. One of the most common ways, 
however, is relating the characteristics necessary to perform the functions of 
the job to characteristics demonstrated by the off-duty conduct. 
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Thus, the following factors are considered in these types of cases:  
 
1. The employee’s conduct involves harm or threats to supervisors, 

coworkers, or others with an actual or potential business relationship 
with the employer. 

 
2. The conduct could seriously damage an employer’s public image. 
 
3. The conduct could reasonably make it difficult or impossible for 

supervisors, coworkers, customers, or others with an actual or 
potential business relationship with the employer to deal with the 
employee. 

 
4. The employee publicly attacks the employer, supervisor, or the 

employer’s product.  
 

Elkouri & Elkouri, How Arbitration Works 15-11 (Kenneth May, 7th 
ed. 2012).  
 

D. Tips for Complying With the First Amendment in Schools  
 

1. Provide training about the first amendment to staff and be familiar 
with these common scenarios. 

 
2. If a staff member sees or hear something that may be a free speech 

issue, determine whether the speech was made by a student or staff 
member. 

 
3. If the speech was made by a student, determine how disruptive the 

speech was or reasonably might be to the school environment. 
 
4. If the speech was made by a staff member, determine whether the staff 

member was on school property and/or in their role as a school 
employee and whether the speech is a matter of public concern. 

 
5. If there is a question of whether there is an issue of free speech, report 

the speech to the principal or superintendent immediately. 
 
6. If there is remaining confusion about whether there is an issue of free 

speech, contact legal counsel. 
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